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Hello everyone and welcome to our April newsletter. First
and foremost, I hope everyone is safe and in good health
as we navigate these strange and unparalleled (I expect
you may be as tired of hearing unprecedented as am I)
times.
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We are pleased to be able to continue to publish our
newsletter as one means of providing valuable information
and, most importantly, staying connected with you. As per our usual
schedule, we’ll publish in May and resume again in September.

Article: Holograph Wills and the
Doctrine of Incorporation by
Reference

At this time we don’t yet know what our year will look like in terms of
education programming and social events. Hopefully we’ll be able to
provide you with updates in our May newsletter.

Article: Krolewski v. Moniz

In the meantime, here is some information from STEP Canada you may
find useful.

Article: Part I - Insurance trusts
- A great estate planning tool
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New Public-Facing Website: https://advisingfamilies.org/canada/
The new website provides information to help families plan for their futures.
Members, please consider sharing this website with your clients, it is a
useful tool for providing clarity about these complex issues. Thanks to the
STEP Canada Member Services Committee for their work on this beneficial
project.
STEP Canada TOSI Guide
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First released to members in March 2019, an electronic update to this
excellent resource will be forthcoming at the end of April.
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Annual Membership Renewal Fees
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The deadline for annual membership fees and completed declarations has
been extended to June 30. Please logon to step.ca to complete your renewal
online. If any assistance is required, please email memberservices@step.ca

Jeff Halpern, Sponsorship
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Ongoing Assessment
We will continue to monitor the situation, which is rapidly evolving, and
assess our plans accordingly. We will provide regular updates to our
stakeholders. Once again, the health, safety and wellbeing of our volunteers,
members, event delegates, sponsors, employees and their families is and
will remain our top priority.
We are very hopeful you all remain well and that we can look forward to
seeing you, in some way, at future events.
Thanks for reading.
Elaine Blades, J.D., TEP, Toronto Branch Chair
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ONTARIO REGULATION (REG2020.0240.e 5)
made under the

EMERGENCY MANAGEMENT AND CIVIL PROTECTION ACT

ORDER UNDER SUBSECTION 7.0.2 (4) OF THE ACT -SIGNATURES IN WILLS
AND POWERS OF ATTORNEY

Whereas an emergency was declared pursuant to Order in Council 518/2020 (Ontario Regulation 50/20)
on March 17, 2020 at 7:30 a.m. Toronto time pursuant to section 7.0.1 of the Emergency Management
and Civil Protection Act (the “Act”) and has been extended pursuant to section 7.0.7 of the Act;
And Whereas the criteria set out in subsection 7.0.2 (2) of the Act have been satisfied;
Now Therefore, this Order is made pursuant to subsection 7.0.2 (4) of the Act, in particular paragraphs
12 and 14 of that subsection, the terms of which are set out in Schedule 1;
And Further, this Order applies generally throughout Ontario;
And Further, this Order shall be in effect for the duration of the declared emergency, subject to section
7.0.8 of the Act.
SCHEDULE 1
SIGNATURES IN WILLS AND POWERS OF ATTORNEY
Wills
1. For the duration of the emergency, a requirement under the Succession Law Reform Act that a
testator or witnesses be present or in each other’s presence for the making or acknowledgment
of a signature on a will or for the subscribing of a will may be satisfied by means of audio-visual
communication technology provided that at least one person who is providing services as a witness
is a licensee within the meaning of the Law Society Act at the time of the making, acknowledgment or
subscribing.
Powers of attorney
2. For the duration of the emergency, a requirement under the Substitute Decisions Act, 199 2 that
witnesses be present for the execution of a power of attorney may be satisfied by means of audiovisual communication technology provided that at least one person who is providing services as a
witness is a licensee within the meaning of the Law Society Act at the time of the execution.
Definition
3. In this Order,
“audio-visual communication technology” means any electronic method of communication in which
participants are able to see, hear and communicate with each other in real time.
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In Case You Missed It STEP Toronto February 19 THE MODERN FAMILY
Summary by: Glenn M. Davis, LL.B., MTI, TEP

The student case comment was given by Marfo Bonsu, an Associate Trust Officer with TD Canada Trust. Marfo
reviewed a will challenge case, Krolewski v. Moniz, 2020 ONSC 53 (CanLII). Mr. Muniez disappointed his two
adult children from a prior relationship by changing his will shortly before his death from cancer, leaving
a relatively modest estate, including his half interest in his home, to his common law partner. His children
challenged the validity of the will, and asserted the usual claims of lack of knowledge of the will contents
and lack of capacity (due to their father being heavily medicated with opioid painkillers), and also introduced
allegations of undue influence by their late father’s partner.
Importantly, the application judge considered the evidence of the lawyer who interviewed the client and
prepared the will was more convincing than the ‘retrospective capacity’ opinions offered by experts who did
not have the same opportunity to meet the deceased. Procedurally, the judge also held that since there is a
presumption of capacity, the evidence available to rebut that presumption was not sufficient to do so, and so
there was no reason to convert the application into a trial.
This would have involved the calling of viva voce evidence, as well as greater expense and use of scarce court
time. The case underscores the importance of the lawyer’s role, which in the author’s view may have been
misunderstood given the tenor of the solicitor’s written evidence. With due respect to the drafting solicitor,
it should be noted that is not the lawyer’s job to determine the ‘testamentary capacity’ of the client. Instead,
it is their obligation to not only take ‘instructions’ from their client, but also to take suitable steps given the
circumstances to probe, gather and record sufficient evidence that a court can later make a reasonable capacity
determination, if required. Otherwise, lawyers unnecessarily taking on that juridical role may inadvertently
deny clients with borderline capacity the right to try and make a will. In other words, lawyers can really only
decide if they will, or will not, accept the retainer to prepare a will, (or codicil, or an inter vivos gift, or change
title to real estate) as called for by the circumstances.
The main panel discussion was extremely well done and interesting, exploring areas of law that are still
very new and evolving. Lawyer Sara Cohen kicked off the proceedings with a fascinating introduction to the
complex interplay between federal and provincial legislation dealing with surrogate parent arrangements and
the donation of reproductive material, and modern definitions of ‘parent’ that have nothing to do with traditional
concepts of birth-inherited DNA. Courts (and advisors) must to come to grips with this new nomenclature,
and also the concepts of multiple parent families, gamete donation, surrogate parenting, and posthumous
conception. The (Federal) Assisted Human Reproduction Act, S.C. 2004, c.2, has strong provisions presumably
intended to prevent exploitation by prohibiting payment for donating or procuring reproductive material or
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services. The law of unintended consequences seems to apply, since the passage of the AHRA in 2004 led to
the closure of 19 of Canada’s 20 sperm banks. The 20-40 altruistic, unpaid donors supporting the remaining
national sperm bank may each wind up with dozens, possibly more, of progeny sharing the same genetic
father. Furthermore, since there is no legal prohibition against using imported sperm or ova, Canadians
import probably 95% of the sperm and 80% of the eggs being used in assisted reproduction from the US. This
renders it impossible to have any meaningful donor registry (ED Note: not discussed at the seminar, but it may
also be creating hundreds of Accidental Americans!) Sara did an admirable job of surveying some key issues
in a novel area of legal significance to those involved in estate planning.
Sara Cohen video link
Elena Hoffstein and Brittany Sud, both of MillerThomson LLP, then took over to do an excellent and wide-ranging
survey of some important estate planning points for ‘the Modern Family’. Brittany noted that the proportion of
LGBTQ families of choice who live common law is much higher than those in married relationships. This means
that the current important differences between common law and married couples affects families of choice
disproportionately, namely the lack of spousal intestate inheritance rights under the Succession Law Reform
Act and the lack of the right to equalization of net family property under the Family Law Act, both of which
are only available to married spouses. The topics covered ranged from domestic contracts to the modern
flexible definitions needed to identify ‘children’ and ‘issue’. Another important and very large can of technical
worms opened was the problems presented by blended families where the family members have competing
rather than common interests, and the thorny issue of multijurisdictional wills and powers of attorney. The
utility of insurance and plan beneficiary designations was canvassed as a potential way to help keep first and
subsequent families provided for, but not locked together in a long-running relationship of conflict.
Elena Hoffstein video link
Brittany Sud video link

Article: Holograph Wills and the Doctrine of Incorporation by Reference
By Joanne Golden and Jennifer Katz, Minden Gross LLP
In the context of a global pandemic and a new world of social distancing, we
find ourselves in an unprecedented time. As estate planners who typically
spend a good part of our time discussing the merits of a well drafted typed
formal Will, we are now looking for creative solutions for clients in cases where
clients are unable to sign a typed Will in the presence of two appropriate
witnesses.
Where a formal typed Will cannot be validly executed, it may be necessary for a client to prepare a holograph
Will (often intended as an interim solution), which does not have the same strict execution requirements as a
typed formal Will. This approach is far from perfect but may be the only option for some clients.
One of the concerns with holograph Wills is that they don’t address more complex planning, such as
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testamentary trusts or include other desirable Will provisions. One approach that has been discussed in
recent weeks, amongst practitioners in this area, is whether estate planners can make use of the doctrine of
incorporation by reference to incorporate the provisions of an unsigned typed formal Will into the terms of a
holograph Will.
The viewpoints within the industry are somewhat mixed as to whether incorporating the provisions of a typed
unsigned document into a valid holograph Will is acceptable and caution should be exercised to make sure
that the holograph Will is valid in the first place. Before proceeding with this option, it is important to discuss
the risks with your client, as this article is not legal advice.
In Ontario, a holograph Will (governed by section 6 of the Succession Law Reform Act (“SLRA”)) is a
testamentary document that is “wholly by his or her own handwriting and signature, without formality, and
without the presence, attestation or signature of a witness.”1
The requirement that the holograph Will be wholly in the handwriting of the testator is essential. In addition,
a valid holograph Will should have the testator’s signature at the end of the document to give effect to all
dispositions above the signature.2 In order to be valid, Ontario case law notes that a holograph Will must
contain a “deliberate or fixed and final expression of intention as to the [testator’s] disposal of property upon
death.”3
The doctrine of incorporation by reference allows a document entirely separate and apart from a Will to be
considered part of a duly executed Will. The doctrine of incorporation by reference is only applicable where
there is a valid Will into which the document may be incorporated.To incorporate the terms of another document
into a Will, the Will must clearly and sufficiently reference and identify the document to be incorporated; the
document to be incorporated must exist at the time the Will is signed; and the incorporated document must
be “entirely separate and apart” from the Will.4
In the 1997 case of Facey v Smith, in the context of an unfortunate murder-suicide, the deceased and her
husband each left three possible testamentary documents: (1) a formal Will (the “1981 Will”); (2) handwritten
annotations to the 1981 Will which reference the codicil (the “Annotations”); and (3) a handwritten document
titled “Codicil” naming no executors but naming beneficiaries different from those in the Will (the “Codicil”).5
The Court held that the Codicil was not a valid codicil as it was not an independently created document
showing a fixed and final intention as to the testator’s disposition on death. Rather, the Annotations and the
Codicil referred to each other and as a result were viewed by the Court as one document partially handwritten
and partially typed, which was not properly executed and so failed as a testamentary instrument.
In obiter, the Court commented that the SLRA limits a holograph Will to one written “entirely in the handwriting
of the testator”, and noted that:
1
2
3
4

Succession Law Reform Act, R.S.O. 1990, c. S. 26, s.6.
Ibid, s. 7(1).
Bennet v Toronto General Trusts Corp., 1958 CarswellMan 66 (S.C.C.) at para 5; Laframboise v Laframboise, 2011
ONSC 7673 at para 13.
J. MacKenzie & T. G. Feeney, “Republication, Revival and Incorporation by Reference”, Feeney’s Canadian Law of
Wills, (4th), (Toronto: Butterworths) at para 6.17, p. 6.7.
Facey v Smith, 1997 CarswellOnt 1643 (Ont. Gen. Div.) at paras 1-3.
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“In the case of a holograph Will, however, incorporation of typewritten words does not meet the
statutory requirement. That requirement is that the holograph Will, to be valid, must be ‘wholly by
his own handwriting and signature and patently the incorporated typewritten words are not in the
testator’s handwriting.’”6
Where a holograph Will incorporates a typewritten document by reference, the Court will first examine whether
the handwritten document is able to stand as its own testamentary document, as a complete expression of the
testator’s wishes. If the holograph Will fails to meet the requirements of the SLRA, the estate will be distributed
according to the testator’s last prior Will, or, if there is no other Will, by the rules of intestacy. The typed
document may not be admissible, and caution should be exercised to make sure that the typed document and
the handwritten document will not be viewed as a single document which would no longer conform to the
rules for holograph Wills.
In Re Coate Estate, the testatrix made a Will in 1973.7 On May 10th, 1984, the testatrix had written a letter to
her solicitor containing detailed instructions for the preparation of a new Will. The letter was typed by the
testatrix but also contained handwritten comments and her signature. The testatrix enclosed a copy of her
1973 Will with written annotations.8 Counsel submitted that the handwritten portion of the May 10th letter
is a holograph codicil that incorporates by reference the typewritten portion of the May 10th letter and the
annotated copy of the 1973 Will.
The Court only admitted the 1973 Will for probate and excluded the handwritten annotations and the handwritten
letter. The Court held that the combined handwritten portions did not contain the essential testamentary and
dispositive language capable of being treated as a Will. Since the handwritten portions did not amount to a Will
in holograph form or a holograph codicil, there is no foundation to which to attach or incorporate by reference
the rest. As such, the Court did not have to comment on whether an unsigned typewritten document could
be incorporated by reference into a holograph Will. The Court did however note that the typewritten portion
of the May 10th letter could not be treated as part of the holograph Will since the meaning of “handwriting” in
section 6 of the SLRA does not include “typewriting”.9
In the case of Re Dixon-Marsden Estate, the deceased made a document purporting to be a Will on a single
piece of paper. The main parts of the document, including the appointment of executors and the dispositions,
were typewritten. Each typed paragraph was initialed by the deceased. Further, in his own handwriting, the
deceased wrote, “the above-mentioned are in short those to whom my estate is left” followed by his printed
name and signature.10
As was the case in Re Coate Estate, the Court held that the document was not a valid Will. The Court held that
although the doctrine of incorporation by reference did not require two separate sheets of paper, the doctrine
required two distinct documents. The doctrine of incorporation by reference contemplates the existence of a
testamentary document that qualifies for probate, independent of the document sought to be incorporated.
In this case the handwritten words were not, independently, capable of admission to probate since they did
not purport to dispose of the deceased’s property on death.11 The Court went on to reason that “in the case
6
7
8
9
10
11

Ibid at para 14.
Coate Estate, Re, 1987 CarswellOnt 642 (Ont. Surr. Ct) at para 1.
Ibid at para 4.
Ibid at paras 30-31.
Dixon-Marsden Estate, Re, 1985 CarswellOnt 4322 (Ont. Surr. Ct.) at paras 8-11.
Ibid at paras 14-16.
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of a holograph Will, however, incorporation of typewritten words does not meet the statutory requirement.”12
The Court in Dixon-Marsden did not follow the decision of the Saskatchewan Surrogate Court in Re Chamberlain,
where the testator left a printed form of Will with his own handwritten portions. This form of Will document
was signed by the deceased but not witnessed. He also left a separate single sheet of paper wholly in the
deceased’s handwriting and referring to the printed form of Will. The Court held that the separate single sheet
was a valid holograph Will that incorporated the earlier form of Will document by reference into the holograph
Will.13
As a result of the current state of uncertainty estate planners are working harder than ever to make sure that
their clients have valid Wills in place. It is unclear whether the Courts will take a more flexible approach to the
doctrine of incorporation by reference in the context of a holograph Will.
It is clear, however, that a holograph Will must form a valid testamentary document (i.e. the Will must be
wholly in the testator’s handwriting, signed by the testator at the end of the document, and there must be
evidence that the document is a full and final expression of intention as to the disposal of the testator’s
property upon death) if there is to be any chance of the Court deciding to allow the testator to incorporate a
referenced document.
Lawyers should warn their clients of the issues that exist when making holograph Wills and of the possibility
that the approach of incorporating an unsigned typed Will by reference may not be accepted by the Court.
Joanne Golden is Counsel in the Wills and Estates Group at Minden Gross LLP and specializes in all areas of
estate and succession planning. Jennifer Katz is a student-at-law at Minden Gross LLP.
12 Ibid at para 23.
13 Re Chamberlain, 1975 CarswellSask 82.

Article: Part I - Insurance trusts - A great estate planning tool
By: Dianna Flannery, JD, TEP (Manulife), Hemal Balsara, CPA, CA, CFP, TEP
(Manulife)
Insurance trusts offer clients a tool that gives them flexibility in determining
how insurance proceeds will be distributed to their beneficiaries. In Part I of
this two part series we will look at what insurance trusts are, what their benefits
are, how they are implemented, and their tax treatment. In Part II we will look
at different scenarios where the application of an insurance trust will be useful, various tax issues that may
arise, and alternative solutions.
What is an “insurance trust”?
An insurance trust is a trust created solely for the purpose of receiving insurance proceeds. To understand how
insurance trusts can be created, a review of the relevant provisions of the Ontario Insurance Act (“the Act”)
must first be considered.
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Beneficiary designations are created either by contract on the application form (using the insurer’s beneficiary
designation form, which becomes part of the contract) or by a ”declaration”.1 Part V of the Act defines
“declaration” to mean an instrument2 signed by the insured.3 An instrument includes a will, but as the Act does
not limit an instrument to mean only a will, a declaration can therefore also be created in a trust agreement
or by other means. A declaration must be signed by the insured with respect to which an endorsement is
made on the policy, and must identify the contract or describe the insurance or insurance fund. The Act also
provides that a declaration can appoint a trustee for a beneficiary and may alter or revoke the appointment by
a declaration.4
A formal trust is created by way of meeting the “three certainties”:
1. Certainty of intent;
2. Certainty of object (ascertainable beneficiary (ies)); and
3. Certainty of subject matter (property).
An insurance trust is subject to these certainties. The intent of the settlor in settling the trust and the naming of
specific beneficiaries, or a class of beneficiaries, must be set out in the instrument creating the trust in order to
meet the first two certainties. While the ability to meet the third certainty in an insurance trust is sometimes a
point of discussion5, if the trust declaration is properly drafted, the property will be ascertainable at death and
thereby the third certainty will be met. Like a testamentary trust in a will, the trust terms provide instruction
to the trustee and it is settled in consequence of death.
While a drafter may indicate that the insurance trust includes the proceeds of “all” life insurance policies of
the settlor, it is better if all policies are specifically identified (including policy numbers) in the trust declaration.
This ensures that there is certainty of property confirming which policy proceeds will be paid into the trust.
What are the benefits of using an insurance trust?
When a beneficiary designation names the estate, the insurance proceeds flow into the estate and must be
administered by the executor/estate trustee, whether the estate is testate or intestate. In both instances probate
fees will apply, and the value of the estate will increase by the insurance proceeds paid into the estate. It also
means that the proceeds of the policy will be available to creditors of the estate.
Naming a beneficiary other than the estate is typically done to avoid the application of estate administration
tax (colloquially referred to as “probate fees”) and attacks by creditors A properly drafted insurance trust can
also achieve these goals, while controlling the distribution of proceeds to the intended beneficiaries.6
1
2
3
4
5
6

Under s. 190(1) of the Ontario Insurance Act, R.S.O. 1990, Chapter I.8 (“the Act”).
Under s. 171(1) a “declaration” means an instrument signed by the insured.
Under the definitions of Part V – Life Insurance – of the Act the “insured” means the owner of the contract. Note
should be made that the insured may or may not be the life insured.
See s. 193(1) of the Act.
This may be as a result of the Milne decision which has since been resolved on appeal: see Milne Estate (Re),
2019 ONSC 579, where on appeal the court concluded that even if the three certainties applied, the property in
a primary will could be clearly identified because there is an objective basis to ascertain it.
Creditors however may still be able to claim against proceeds in certain situations such as a dependant relief
claim.
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Now let’s look at the different methods of implementation.
How are insurance trusts implemented?
As noted above, insurance trusts can be created in a will, a trust agreement or by another declaration. It is
important to remember that the most recent designation made by the policy owner as of death is the one that
takes effect, so it is critical that a policy owner keep track of all beneficiary designations, including insurance
trusts, to avoid accidentally revoking any of them.7
Insurance trust in a will
An insurance trust created in a will should include that the trust is a separate insurance trust created by
a declaration under the Act and indicate the particulars of the policy. It should also name the trustee(s),
identify the beneficiary(ies), set out the powers of the trustee and the distribution of proceeds. If identified
as a separate insurance trust, proceeds will not flow through the estate and will not be subject to probate or
creditor claims, despite being housed in the will.8
In addition to permitting the creation of an insurance trust in an instrument which may be a will, the Act also
sets out certain rules that apply when such declaration is made in a will.9
(1) A designation in a will is not ineffective by reason that the will is invalid or that the designation is
invalid as a bequest under the will;
(2) A designation in a will is of no effect against a designation made later than the making of a will;
(3) Where a will is revoked by operation of law or otherwise, the designation is revoked; and
(4) Where the insured attempts to create an irrevocable declaration within a will, the designation has
the same effect as if the insured had not purported to make it irrevocable.10
Insurance trust in a trust deed
A stand-alone trust agreement can provide another option to a client for creating an insurance trust. It too
should include that the trust is an insurance trust created by declaration under the Act and indicate the
particulars of the policy. It should also name the trustee(s), identify the beneficiary(ies), set out the powers
of the trustee and the distribution of proceeds. Because the trust is a stand-alone document, the insurance
proceeds will not form part of the estate and therefore will not be subject to probate fees or creditor claims.
7
8

See s. 192(2) of the Act.
Brown Estate (Re), 1953 252 (ABQB) indicated that an insurance trust in a will does not require the will
to be probated.
In Carlisle Estate (Re), 2007 SKQB 435 the court determined that an insurance
trust created in a will can only be exempt from probate in certain limited circumstances. However, in Sun
Life Assurance Co. of Canada v. Taylor 2008 SKQB 403 the court clarified what was said in Carlisle by
indicating that so long as the beneficiaries are identified and the role of the trustee as insurance trust
was present the declaration in the will would not be subject to probate. Note should be made that the
province of Saskatchewan is the only common law province that requires a named beneficiary to be included
on an application for probate and this may be one of the reasons the case law on this issue resonates from
there.
9 See s. 192 (1) to (4) of the Act.
10 See s. 191(2) of the Act.
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Hybrid method
The hybrid method offers one of the easiest ways to implement an insurance trust. The trust is created on the
beneficiary designation form by naming a trustee as the beneficiary and referencing the client’s pre-existing
will. On death of the policy owner, the proceeds will be distributed in accordance with the provisions in the
will. The key is that the client must have validly executed a will, and it must still be in effect at the time of the
policy owner’s death. This method results in the insurance trust not being housed in the will, but ensuring that
the same trustee powers and distribution clauses are used from the will for the insurance trust. The trustee
may or may not be the same individual as the executor of the estate. Since proceeds are paid to the named
trustee of the trust, they do not flow through the estate and will not be subject to probate fees or creditor
claims.
Notice to the insurer
If an insurance trust is created within a will or a standalone trust document, notice should be given to the
insurer of the existence of this trust so they have in their records the beneficiary on death of the life insured.
There is no need for a beneficiary designation form to be signed in order to give such notice to the insurer,
and in fact, signing such a form after the will or trust deed have been executed may have the effect of revoking
the declaration of insurance trust within those documents. Instead, the insurer should simply be provided
with a copy of the relevant will or trust deed. Note that the entire will does not need to be filed with the
insurer; instead, the first and last pages of the will, along with the page(s) setting out the relevant insurance
declaration in the will, are sufficient to give notice to the insurer.11
How are life insurance trusts taxed?
The CRA has confirmed in several instances that a trust funded from the proceeds of life insurance owned by
an individual on that individual’s death whose terms were established while the individual is alive, within or
separate from a will, will be viewed as a testamentary trust.12 As a result, these trusts will be subject to the
same tax implications as any testamentary trust including (but not limited to) flat-top rate taxation, a December
31 year-end, and the deemed disposition of all assets on the 21st anniversary of the trust (“21-year rule”). An
exception to the 21-year rule is available where the testamentary trust is created for the benefit of the surviving
spouse and is considered a testamentary spousal trust; in these instances, the deemed disposition of the trust
property is deferred until the death of the spouse.
Furthermore, as a testamentary trust, an insurance trust for a disabled beneficiary may qualify as a “qualified
disability trust” (QDTs) and be taxed at graduated rates, provided the other requirements for this status are
met. QDT’s will be discussed in greater detail in Part II of this series.
Conclusion
This article reviewed considerations from both a legal and tax perspective on how life insurance trusts can be
used as a tool by a client to distribute life insurance proceeds to a beneficiary. In Part II we will look at practical
applications for use of these trusts including minor and spendthrift children, disabled beneficiaries and family
law situations.
11 Different insurers may have varying requirements as to what needs be filed in the case of a will or trust
agreement. This will be determined by their administrative practices.
12 See technical interpretations #9625975, #9605575 and #2009-0350811E5 for discussion around life insurance
trusts qualifying as testamentary trusts.
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Article: Krolewski v. Moniz
By: Marfo Bonsu, TD Private Wealth Management
This case comment was presented by Marfo at the STEP Toronto seminar in February.
The following is a recent case of the Ontario Superior Court of Justice and was released in
January 2020. The case was heard on July 15, 2019. Justice Shaw confirmed his judgment in
a decision dated January 3rd, 2020.
Krolewski v. Moniz, 2020 ONSC 53 (CanLII), http://canlii.ca/t/j4fvf
Background:
The Deceased was Mr. Eduardo Medeiros. He died in June 2015.
He was survived by his common law spouse of 18 years, Maria Moniz, and his two adult children from a
previous relationship.
The Children were the applicants in the case, and Ms. Moniz, who was the named estate trustee, was the
Respondent.
On March 13, 2015, Mr. Medeiros was diagnosed with terminal lung cancer. He passed away just a few months
later on June 30, 2015.
Just three weeks prior to his death, Mr. Medeiros executed a Will on June 8, 2015. This 2015 Will named his
common law spouse as the sole estate trustee. The 2015 Will divided his estate between his spouse and his
adult children. In the 2015 Will, Mr. Medeiros left any investments, including his RRSPs, to his Children, equally,
and left his car to one of his children. The residue of his estate was left to his common law spouse.
At the time of his death, Mr. Medeiros’s estate consisted of his vehicle, RRSPs, and his one-half interest in a
house he jointly owned with his common-law spouse.
The house jointly owned by Mr. Mederios and his common law spouse was originally owned as tenants in
common. However, the house was transferred into joint ownership with right of survivorship at the same time
Mr. Medeiros executed his 2015 Will, so that it would pass to her upon his death, on the advice of his lawyer.
Both the 2015 Will and the transfer documents for the home were prepared by Mr. Medeiros’s lawyer of many
years. The lawyer notably did not register the transfer of ownership of the home from tenants in common to
joint tenants until after Mr. Medeiros’s death.
As a result of the 2015 Will and the house transfer, Ms. Moniz received Mr. Medeiros’s one-half interest in the
house, and his children were to inherit his vehicle and RRSPs.
Mr. Medeiros had previously executed a will in 2004. The executors of this prior Will were his common-law
spouse and one of his children. The prior 2004 Will left 1% of his one-half share of the house to his spouse
Ms. Moniz. His children under the prior Will received the other 49% share of his interest in the property and
received his RRSPs and his car.
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Essentially, the only practical difference of the 2004 Will and the 2015 Will was who would receive Mr. Medeiros’s
one-half interest in the home.
Issues:
Disappointed by the 2015 Will, the Applicant Children challenged their father’s 2015 Will on three grounds:
1. That Mr. Medeiros lacked knowledge and approval of the contents of the Will;
2. That their father lacked testamentary capacity due to his illness.
3. The presence of suspicious circumstances and that their father was unduly influenced by Ms.
Moniz.
In challenging the 2015 Will, the Applicants claimed that after Mr. Medeiros was diagnosed with cancer, he
had told them his estate plan would remain unchanged as reflected in the 2004 Will. They argued their father
always intended for his estate to flow to his children upon his death. The Applicants asserted that the 2004 Will
was consistent with this intention and that his 2015 Will is a significant change from that intention.
The Respondent spouse’s position was that Mr. Medeiros wanted her to be comfortable and financially secure
after his death, and he wanted to make a new Will so that she would receive his interest in the house. She
argued that the 2015 Will was consistent with this intention.
Evidence:
The Court considered evidence by the drafting lawyer and by a psychologist hired by the Applicants to provide
a retrospective capacity assessment.
On June 8, 2015, just a few weeks before his death, Mr. Medeiros and Ms. Moniz meet with the same lawyer
that drafted his 2004 Will. During the meeting, the lawyer requested to meet alone privately with Mr. Medeiros.
He then proceeded to ask questions to determine his capacity. The lawyer’s evidence was that while he was
not a medical professional, he found Mr. Medeiros had the capacity to execute the 2015 Will and that it was his
view that he provided his instructions for the 2015 Will free of undue influence from anyone.
To address whether Mr. Medeiros had capacity to draft the 2015 Will, the Applicant children hired a psychologist
to provide a letter of opinion. Unlike the drafting lawyer who had the advantage of being able to examine Mr.
Medeiros personally to assess capacity, the psychologist’s report was based on a retrospective review of
Mr. Medeiros’s medical records. Her findings revealed that Mr. Medeiros was heavily medicated and in pain
during the time the 2015 Will was drafted. However, her report found that there was insufficient information to
conclusively conclude that Mr. Medeiros lacked capacity on the day the 2015 Will was executed. The report did
provide that given his pain level, anxiety level, and opioid medication it was “unlikely that Mr. Medeiros was
fully aware” of the 2015 Will or its implications when he signed it. Furthermore, the psychologist was incorrectly
informed that the Applicants were completely disinherited from the 2015 Will, which was not true as the 2015
Will actually divided the Estate between the Applicants and the Respondents. As such, the psychologist herself
agreed that her report was prepared with erroneous information and under the inaccurate assumption that the
2015 Will disinherited the Applicants.
The Court found that while there was no question that Mr. Medeiros’s physical condition had deteriorated
significantly when he executed the 2015 Will, the Court placed significant weight on the evidence of the drafting
lawyer that Mr. Medeiros had capacity to make the 2015 Will. Importantly, the Court found that the drafting
lawyer had known Mr. Medeiros for years, was an experienced lawyer, and asked proper questions that would
allow someone to determine whether Mr. Medeiros had testamentary capacity.
Regarding the retrospective capacity assessment prepared by the psychologist, the Court noted that the
psychologist did not have the benefit of meeting with Mr. Medeiros in person (as the drafting lawyer did) and
her report was based on erroneous information (that Mr. Medeiros disinherited the Applicants in the 2015 Will)
which was not true.
The Judgment:
In deciding the case, Justice Shaw found the applicants failed to discharge their onus of establishing, on a
balance of probabilities, that there were suspicious circumstances regarding the 2015 Will. The presumption
that Mr. Medeiros had testamentary capacity when he executed his Will on June 8, 2015 had not been rebutted.
- 12 -

The application was therefore dismissed.
In the decision, Justice Shaw provides a clear statement of the legal principles that apply when one party seeks
to challenge a Will. He confirmed that the general legal principles that apply in a Will challenge, are as follows:
1. Although the propounder of a Will has the legal burden of proving testamentary capacity on a
balance of probabilities, there is a rebuttable presumption that the testator knew and approved of
the contents of the Will and had the necessary testamentary capacity.
2. This presumption may be rebutted if those attacking the Will can provide sufficient evidence to
raise an issue of suspicious circumstances. If suspicious circumstances exist, that simply rebuts
the presumption of testamentary capacity.
In the case before the Court, Justice Shaw found that the Applicants failed to provide enough evidence to
prove that Mr. Medeiros lacked capacity at the time he made his 2015 Will.
Justice Shaw also concluded that, aside from the Applicants’ “bald accusation” of undue influence, there was
no evidence that his common law spouse had exercised her power to have him execute the 2015 Will. Further,
the Court found that the 2015 Will made sense in that it was in line with Mr. Medeiros’s intention to provide
both for his common-law spouse and the Applicants.
Analysis/takeaways:
One of the important takeaways from this case deals with the Court’s ruling of a preliminary matter raised at
the hearing: whether to convert the application to an action, so that a trial with viva voce evidence could be
presented. A trial was requested by the Applicants at the start of the hearing, however, denied by the Court as
the materials provided were not in dispute between the parties, and secondly to save resources for all parties.
Hence, the Court found that where the written or documentary evidence before a court is sufficient to resolve
the matters at issue, the court will err on the side of having the matter heard by way of an application and not
a trial, to save party and court resources.
Another important takeaway from the case is the importance of a drafting lawyer’s evidence in any Will
challenge dispute. A drafting lawyer’s evidence is paramount in establishing capacity in any Will disputes.
In this case, the drafting lawyer, was an experienced and long-time lawyer of Mr. Medeiros. He met privately
with the client to determine capacity. The expert opinion report held less weight as the psychologist was given
incorrect information by the applicant’s lawyer. In addition, she did not have the opportunity to assess the
client in person. Finally, the report did not firmly determine lack of capacity.
Finally, another important takeaway from this case is confirming that even with death-bed Wills, the general
principles still apply when one party seeks to challenge a Will. Even when a Will has been drafted and executed
just days or weeks before the testator’s death, and even in cases where the testator may be very sick or in pain
when executing a Will, the general rules still apply. The testator is still presumed to have capacity until that
presumption is rebutted by reliable evidence to the contrary.

About Connection
Please note that each advertiser is linked to their web page (as are our program sponsors on the last page).
Please click through to their web pages to learn more about each of our sponsors and advertisers. STEP
Toronto publishes ‘Connection’ for our membership 6-7 times per year between September and May. We
welcome your feedback and contributions. We are also looking for volunteers to assist with this newsletter.
Please send any comments or inquiries to Paul Keul paul.keul@scpllp.com.

Letters, announcements, opinions, comments from members
If you have an article or an idea that would be of interest to other members of STEP, please send them to
Andreea Muth amuth@pallettvalo.com for consideration for inclusion in our next edition.
STEP continues to grow and we welcome membership inquiries. As a reminder, there are three routes to full
membership; one based on experience (Assessment by Expertise) and two education routes (Assessment by
Essay, Assessment by Exam).
If you know anyone who would be a good candidate for STEP membership, please direct them to the STEP
Canada website for information.
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