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Immigration backlog battle
is not over yet, Galati vows

interventions
MITZ

Lawyers to appeal Federal Court ruling that backs government on program’s cancellation

Trial judges can expect to be
named and shamed if they
repeatedly display bias and derail
by interfering with witness

CRISTIN SCHMITZ

OTTAWA
A decision upholding the contro-

examinations.

versial federal law that wiped out

On April16, the Ontario court of
Appeal administered a severe
tongue-lashingto Ontario Superior
court Justice Robert Scott, whose
“improper” interections during a
five-day, judge-alone trial in 2011
caused a”miscarriage ofjustice” for
two people accused of conspiring
to produce and traThc marijuana.

the backlogged applications of
thousands of foreign nationals
seeking permanent residence in
canada as skilled workers is
being appealed, immigration
lawyers say.
On April 18, Federal court Justice Donald Rennie upheld s. 87.4
of the lniniigrat3sn aed Refugee
Protection Act, which became law

in June,

2012.

“This is the second time in less
than one year that this court has
allowed appeals relating to judg

The measure wipes

out a huge backlog comprising
applications from the federal
skilled workers (FSW) class
thousands of people, mostly from
Africa, the Middle East, Asia and
the Pacific.
Section 87.4 terminates all
permanent re.sidence applications
from people who applied as part of
the FSW class before Feb. 27,
2008, unless an immigration oflicer made a selection decision

ments of this trial judge on the

basis of rea,sonable apprehension
of bias,” Justices David Dohert
James MacPberson, and Eleanore
crook wrote in their judgment in
R. v. Hoeing [2013] O.J. No. 1691.
“In both instances, the perception
of bias arose because of improper
and unwarranted interventions by

—

the trial judge during the examina
thou ofwitnesses; see Lloyd v. Bush,
2012

before March 29, 2012. Many of
the applicants had languished for
five or six years or longer. The eight
applicants representing about
1,400 people in the Federal court
test case were from the Philippines, Syria, Pakistan, and chins,

Toronto immigration

lawyer Rocco Galati is vowing to appeal a decision that has upheld a federal law wiping out

the permanent residence applications of thousands of workers. PAULLAWRENCE FOR THE LAWYERS WEEKLY

“The applicants have waited in
the queue for many years only to
find the entrance door closed,”

Justice Rennie acknowledged.
“They see the termination of their
Isope for a new life in canada to

be an unfair, arbitrary and
unnecessary measure.”
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ONCA 349;’ the panel noted.

“In both instances, public resources

were wasted, great inconvenience
to the parties resulted, and the
integrity of the administration of
justice was tarnished’
The court of Appeal reminded
Turnabout, Page 23
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Trading the blackboard for the real world
said. “[This program] isa marriage
of theory and practice.”
Osgoode Hall law students are get
It is also a way for Osgoode to
ting a dose of reality with their attract faculty and differentiate
textbook education: The school is itselffrom competing schools, Sos
the first in the country to require sin said. “Every school has to wres
students to complete an experien tle with their identity. Most schools
tial education component as part of have some experiential compon
their three-year juris doctor degree. ent. The question is if they see it as
“A legal education is not com fundamental. That is the gauntlet
plete without an opportunity to Osgoode has thrown down. I’m
see law in action,” Lorne Sossin, hoping others will join us.”
dean of the York University law
The University’ of Toronto Law
school, said in an interview
School will not be among them.
Students who started at Osgoode “We have no plans to follow
last fall are being graded on that Osgoode,” said dean Mayo Moran.
component. They will be required “That said, our students have
to complete three hands-on cred clinical experience.”
its that are the equivalent of one
Many law schools, including the
full—time course.
University of Toronto, offer clinics
“They will form a significant to provide hands-on experience for
part of everyone’s curriculum,” law students. Queens University
Sossin said.
Law School offers five clinics: legal
The law school, which has aid, as well as correctional, family
about 900 JD students, has elder and business law. The Uni
expanded the size and scope of its versity of British Columbia Law
experiential education offerings School has the First Nations legal
to implement the requirement, clinic, a criminal clinic, and Else
and it has also opened an office of Innocence Project, which reviews
experiential education, which claims of wrongful conviction in
will help to develop courses, pro the province.
grams and clinics.
“These fbrms of experiential legal
“We hear complaints from the education provide valuable oppor
profession that students have great tunities both for exposure to a
academic credentials but lack the range of professional paths and for
ability to solve a problem,” Sossin students to develop many’ of the
DONALEE MOULTON

Saskatoon. “Part of this is driven by
the demands of the legal profes
sion, part of it driven by the appe
tites of our students to tithe and
apply their knowledge in meaning
ful and practical ways, and part of
it [from] a growing appreciation
that there is a great deal of relevant
learning that occurs can only
occur—outside the classroom and
in the thoughtful, reflective ‘doing’
of legal work.”
The employment landscape for
lawyers is also fueling interest in
hands-on learning. “Debates about
the ability of the profession to cre
ate and sustain enough articling
positions have also enhanced inter
est in the role of’ law schools in
providing experiential opportun
ities for students:’ Bobinski said.
Real-world experience, how
ever, does not come cheap. It
requires a greater faculty invest
ment per student among other
potential costs. “The most signifi
cant challenges are likely to be
financial, as experiential learning
generally and clinics involving
direct service to clients in particu
lar, are a more expensive form of
legal education than the trad
itional classroom,” Bobinski said.
Queen’s Lass; for one, is acth’ely
fundraising for its hands-on clin
ical education programs, noting in
—

Cotter

practical skills, which will ensure
their success as lawyers,” said UBC
law dean Mary Anne Bobinski.
Other experiential options are
also available to students. At the
University of Saskatchewan, which
recently introduced a poverty law
clinic, a clinical law professor has
been hired whose job in large part
is dedicated to experiential learn
ing. A growing number of students
also take the clinical law courses,
and there are clinical placements
for a small but growing number of
upper-year students.
“There is definitely a trend in the
direction of experiential learning
at Canadian law schools,” said
Brent Cottei a professor of law at
the University of Saskatchewan in

a pitch to prospective donors:
“Practically
every
profes
sion—from teaching and social
work to dentistry and the min
istry— requires substantial clinics]
training. Yet law schools have been
content to send their graduates
into the world without requiring
them to tithe advantage of even a
single opportunity to apply what
they are learning in the classroom
in a real-life setting.”
The push-pull between the ivory
tower and the real world is
unlikely to abate, but law schools
and those they serve are seeing
the pendulum swing away from
an emphasis on book learning. As
Cotter, former dean of law at the
University of Saskatchewan, said:
“While tensions will always
rensain between the academic and
scholarly dimensions of legal edu
cation, on the one hand, and the
suggestion that experiential learn
ing is ‘trade school learning: my
own experience as a regular law
professor and a professor for a
number of years at Dal Legal Aid
service is that the two are mutually
reinforcing and that a good lawyer
both ‘knows’ and ‘does.’ We want to hear from you!
Send us your verdict:
comments@lawyersweekly.ca

Turnabout: Convictions set aside due to ‘reasonable apprehension of bias’
Continued from page 1

lower courts that it is “counsel’sjob,
not the trial judge’s, to explore
inconsistencies in a witness’ testi
mony:...lt bears repetition that trial
judges, like appellate judges, must
preside in a judicious fashion.”
The appeal court’s admonition
was unusually pointed and blunt
at the same time.
“It’s a stinging rebuke of the trial
judge,” observed Criminal Law
yers’ Association president Nor
man Boxall, who suggested such
conduct by trial judges is neither
common nor rare, although it is
likely under-reported. “There
would be a natural reluctance of
lawyers to bring these types of
appeals, particularly’ in [smaller]
jurisdictions where they’re more
likely’ to appear in front of that jur
1st again:’ Boxall said.
He stressed that in an adversar
ial, rather than inquisitorial sys
tens, judges must be dispassion
ate listeners.
“One of the reasons that ajudge
being interventionist is problem
atic is the judge, by virtue of their
position, early with them author
ity; and persons want to please
then,,” he explained. “So when
judges ask questions of witnesses,
sometimes it might be helpful.
But there is always the danger

that the witness is actually hoping
to please the judge, and is
answering accordingly.”
Commercial litigator Irvin
Schein of Toronto’s Minden Gross
told ThcLawyers Weekly the same
problem has scuttled civil trials,
leaving clients to bear the psycho
logical and emotional costs, and
having to “burn a bunch of cash”
for reasons beyond their respon
sibility’ or control. He suggested it
might be time for the Minister of
Justice to consider the possibility’
of compensating such litigants.
“One hopes that this type of
admonition —which I’ve never
seen before in over 30 years of
practice will impact in a positive
way on other judges,” Schein said.
The Court of Appeal concluded
that Justice Scott “fatally’ com
promised” the fairness of the trial
by interrupting the Crown’s ques
tinning of one of the accused, who
was being asked to explain an
apparent inconsistency in his story,
but who had yet to finish testty,’ing
on the point.
The judge’s intervention “clearly
impugned the creditworthiness of
the appellant’s testimony by sug
gesting that he had or was about to
commit pemjury,” and “gave rise to
a reasonable apprehension of
bias,” the appeal court held in set—

Scott’s comments

Excerpts from Justice Robert
during the
Crown’s cross examination of an
accuSed, from R. v. Huang [2013]
O.J No 1695.

our believes that we are entering
into penurious evidence, you are
obviously the trier of fact and I
have conce ns about this trial,

THE COURT I’m going to have to
stop you right there for a minute.
Do you understand what perjury is,
sir? Do you want to take a minute
with your counsel and she will
instruct you what perjury is and
that usually it incorporates a year
in custody.
THE ACCUSED: I don’t think [my
statement is) false.
THE COURT: Counsel is standing.
Just a minute. Yes? Do you want to
take a minute and speak to him
about what perlu y is about’v
DEFENCE COUNSEL Well Your
Honour, with all due respect Your
Honour, I don’t think it is proper for
Your Honour to interject and caution
him about perjury at a point when
he is tryingto esplain an answer,

frankly. If Your Honour has those
concerns then....
ThE COUR1 I have concerns, coun
set. I’ll tell you that right now but he
may be able to explain them, I lust
wanted to make sure that he didn
get himself entrapped into some
thing that might cause some other
charges. That’s all I’m saying all right.
DEFENCE COUNSEL Okay, Okay. I
don I think that...
THE COURT: Do you want to coun
set him with respect to what per
jury means? Thai’s all.
DEFENCE COUNSEL’ No I don t. I
don t think that.,,
THE COURT: That s all I’m looking
for, all right .1 lust want to make
sure that he doesn t get himself in
a real jam here.

ting aside the convictions of Ying
Huang and John Huang.
ThecourtsaidchepemjuryinsinuaEon could also have compromised

.1 have concerns that if Your Non-

anssvers to the Crown’s questions.
The panel rejected the Crown’s
argument that defence counsel
failed to object

