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Commercial Leasing Bulletin:

Update on Pandemic-Related Rent Subsidy Programs

February 4, 2022

By: Benji Wiseman & Leonidas Mylonopoulos - Commercial Leasing Group — Minden Gross LLP

In our October 2021 leasing bulletin on rent subsidy programs (which can be found here), we briefly
summarized the announcement by the Federal Government (the “Government”) of the Tourism and
Hospitality Recovery Program (“THRP”) and the Hardest-Hit Business Recovery Program
(“HHBRP”). Since we published our bulletin, there have been further developments and
clarifications on these programs. This bulletin will review the most important recent updates on the
rent subsidy components of these programs.

Bill C-2, An Act to provide further support in response to
COVID-19 (“Bill C-2”) and the Canada Emergency Rent
Subsidy (“CERS”)

On December 17, 2021, Bill C-2 received Royal Assent, bringing the THRP and the HHBRP into
law. It is now clear that these programs represent a continuation of CERS, but with substantial
modifications to the parameters that will govern an entity’s eligibility to receive rent subsidies under
the programs and how the rent subsidies will be calculated. The CERS claim period for which the
original CERS program parameters will continue to apply ends on October 23, 2021. The new
program parameters implemented by the THRP and the HHBRP will apply for all CERS claim
periods starting on or after October 24, 2021.

Clarifications on the THRP and the HHBRP

The only eligible entities that may qualify for the greater subsidy rates under the THRP are those
that constitute a “qualifying tourism or hospitality entity” within the meaning of the program and
meet both of the following criteria:

1. it has a “prior year revenue decline” (more on that below) greater than or equal to 40%; and

2. the total of all of its qualifying revenue for each of the relevant pre-pandemic periods for
each of the periods used to assess the prior year revenue decline was earned primarily
(being more than 50%) from carrying on one or more of a long list of prescribed activities.

You can find the prescribed list of activities here. The references to “tourism or hospitality entity”
belie the somewhat broader scope of businesses that could actually be eligible for the THRP. For
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example, businesses operating or managing amusement parks, fithess or recreational sports
centres (subject to prescribed exceptions), or cinemas could be eligible for the THRP.

A qualifying tourism or hospitality entity would only be entitled to a rent subsidy under the THRP if it
evinces a current-month revenue decline that is greater than or equal to 40%.

Lastly, we note that an eligible entity would only apply for rent subsidies at the lower rates offered
under the HHBRP if it does not qualify for the THRP and the Local Lockdown Program (discussed
below).

Calculating the Prior Year Revenue Decline

The “prior year revenue decline” is determined by calculating the average of all of the eligible
entity’s revenue reduction percentages for each of the first 13 qualifying periods (March 15, 2020,
through March 13, 2021), subject to the following caveats:

1. you only include one of the 10th qualifying period or the 11th qualifying period; and

2. you only include periods during which the eligible entity was carrying on its ordinary
activities or was prevented from doing so because of a public health restriction (within the
meaning of the program).

Local Lockdown Program

Additionally, the Government has introduced a local lockdown program (the “Local Lockdown
Program”) whereby an eligible entity that does not carry on one of the prescribed activities under
the THRP can nonetheless qualify for the same subsidy rates as those offered under the THRP. To
qualify for the Local Lockdown Program, the eligible entity must be subject to a “qualifying public
health restriction”, meaning that: (i) one or more of the qualifying properties of the eligible entity is
subject to a public health restriction (within the meaning of the program) for at least seven days in
the qualifying period; and (ii) it is reasonable to conclude that at least approximately 25% of the
qualifying revenues of the eligible entity for the relevant pre-pandemic periods were derived from
the restricted activities. For clarity, this analysis looks at the qualifying revenues for the eligible
entity for all of its business locations, not just each individual location. This is different from how
an eligible entity determines its eligibility for the traditional Lockdown Support offered under CERS
(as continued by the THRP and the HHBRP) when the eligible entity has a location that is subject to
a public health restriction, where you only need to look at the qualifying revenues derived from the
restricted activities at the individual location.

For clarity, the eligible entity would only be entitled to a rent subsidy under the Local Lockdown
Program if it evinces a current-month revenue decline that is greater than or equal to 40%.
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Expansion of Local Lockdown Program

Shortly after Bill C-2 was enacted, the Government announced that it intends to introduce modified
and more accessible program parameters for the Local Lockdown Program for the CERS claim
periods from December 19, 2021, to February 12, 2022.

First, they intend to introduce expanded eligibility criteria whereby an eligible entity would qualify for
the Local Lockdown Program if:

1. one or more of its locations is subject to a public health order that has the effect of reducing
its capacity at the location by 50% or more; and
2. the activities restricted by the order account for at least 50% of its total qualifying revenues

during the relevant pre-pandemic period.

Second, the eligible entity would only need to show a current-month revenue loss of 25% or more
(as opposed to the 40% or more required under the THRP and the 50% or more required under the
HHBRP). For clarity, it would continue to be the case that the eligible entity would not need to show
a prior year revenue decline.

Accordingly, the subsidy rates under the expanded Local Lockdown Program for the prescribed
periods would start at 25% for eligible entities showing a 25% current-month revenue decline,
increasing thereafter in proportion to current-month revenue loss up to a maximum rate of 75% for
those eligible entities evincing a current-month revenue decline of 75% or more. See the table
below detailing the proposed rent subsidy structure for the Local Lockdown Program from
December 19, 2021, to February 12, 2022.

Current- Month Revenue Loss (“RL”) Subsidy Rate

75% and over 75%

25-74% Same as RL

Example: A business with a RL of 40% will have a
subsidy rate of 40% and a business with a RL of
50% will have a subsidy rate of 50%

Less than 25% None

Continued Lockdown Support

Eligible entities under the THRP, the HHBRP, and the Local Lockdown Program that are subject to
a public health restriction (within the meaning of the original CERS program parameters) may claim
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additional Lockdown Support during the CERS claim periods in which these public health
restrictions apply. The program parameters for Lockdown Support remain the same as those
initially established under the CERS program. For clarity, in addition to the base rent subsidies
offered under the THRP, the HHBRP, and the Local Lockdown Program, eligible entities can
receive an additional subsidy equal to up to 25% of qualifying rent expenses incurred at each
location affected by a public health restriction.

What’s Next?

The expanded Local Lockdown Program is only in place for the two claim periods running from
December 19, 2021, to February 12, 2022. For further CERS claim periods, businesses will once
again receive rent subsidies to the extent they are eligible under the THRP, the original Local
Lockdown Program (as opposed to the expanded version of the program), or the HHBRP, as
applicable. It remains to be seen whether the Government will take further steps to expand support
in subsequent claim periods if provincial restrictions remain in place.

As we noted in our bulletin on the announcement of the THRP and HHBRP it was unclear if that
announcement would impact Ontario’s commercial eviction moratorium. In the months since that
announcement, no steps have been taken by the Ontario Government to extend the commercial
eviction moratorium beyond its set end date of April 22, 2022.

We will continue to provide updates on all rent subsidy programs, as well as commercial leasing
topics of interest. If you have any questions or would like to obtain legal advice on any leasing
issues or litigation, please contact any lawyer in our Commercial Leasing Group.

Commercial Leasing Group

Stephen Posen Catherine Francis

Chair, Commercial Leasing Group Partner, Litigation Group

e: sposen@mindengross.com e: cfrancis@mindengross.com

p: (416) 369-4103 p: (416) 369-4137

lan Cantor Michael Horowitz

Partner, Litigation Group Partner, Commercial Leasing Group
e: icantor@mindengross.com e: mhorowitz@mindengross.com

p: (416) 369-4314 p: (416) 369-4121

Christina Kobi Boris Zayachkowski

Partner, Commercial Leasing Group Partner, Commercial Leasing Group
e: ckobi@mindengross.com e: bzayachkowski@mindengross.com
p: (416) 369-4154 p: (416) 369-4117
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Benjamin Radcliffe
Partner, Commercial Leasing Group
e: bradcliffe@mindengross.com

p: (416) 369-4112

Steven Birken
Associate, Commercial Leasing Group
e: sbirken@mindengross.com

p: (416) 369-4129

Alyssa Girardi

Associate, Commercial Leasing Group
e: agirardi@mindengross.com

p: (416) 369-4104

Melodie Eng
Partner, Commercial Leasing Group
e: meng@mindengross.com

p: (416) 369-4161

Leonidas Mylonopoulos
Associate, Commercial Leasing Group
e: Imylonopoulos@mindengross.com

p: (416) 369-4324

Benji Wiseman

Associate, Commercial Leasing Group
e: bwiseman@mindengross.com

p: (416) 369-4114

This article is intended to provide general information only and not legal advice. This information
should not be acted upon without prior consultation with legal advisors.
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