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SELECTED TAX ISSUES AND TRAPS ASSOCIATED
WITH ESTATE FREEZES

— Michael Goldberg, Minden Gross LLP

This is the fifth and last instalment in a series of articles discussing issues and traps
practitioners need to navigate to successfully implement and maintain an estate freeze.
This article will review the corporate association rules in section 256 of the Income Tax
Act (the "Act”)! and the general anti-avoidance rule ("GAAR") in section 245.

Association Rules

Although the association rules can sometimes be relieving in nature, for example, by
deeming property income to be active business income,? and by providing limited
exceptions to both the “personal services business” and “specified investment business”
rules,® in this article I'll only be discussing the negative impact that these rules can have
on an otherwise properly implemented estate freeze.

In particular, the association rules can:
(1) result in corporations being forced to share a single small business deduction;*

(2) affect the ability of a corporation to claim certain scientific research and
experimental development tax incentives;

(3) cause corporations to share a single Part VI.1 $500,000 dividend allowance;® and

(4) cause associated groups in Ontario to be exposed to Ontario corporate minimum
tax where total assets or gross revenues of the associated group exceed $50 million or
$100 million, respectively.’

The association rules are extremely complex but generally involve elements of control
and cross-ownership.

In an estate freeze each beneficiary of a discretionary trust will be deemed to own all
the shares in the trust, and if the beneficiaries of the trust include minor children, 100%
of the shares deemed to be owned by any particular child will be deemed to be owned
by each of that particular child’s parents.

In the latter case, a consequence of an estate freeze could be that while a child
beneficiary is a minor, corporations in which that child’s parents have interests that
would otherwise not be associated with the frozen corporation® may become
inadvertently associated with the frozen corporation.

The impact of the association rules in the former case is a bit more insidious, since most
estate freezes are implemented at a time when beneficiaries are young and have
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no business interests of their own. However, over the typical 21-year lifespan of a trust, children do grow up, and if
they start up their own corporations, then the association rules could cause the frozen corporation and the child’s new
business corporation to be associated with one another.

GAAR

In this article the GAAR discussion will be limited to the application of the GAAR to standard estate freezes as well as
to bail-out freezes and refreezes.

The good news is that although there has not been a lot of direct commentary by the CRA about freezes, the CRA has
indicated that the GAAR would not ordinarily be engaged in garden-variety planning involving freezes, since the
transactions should not constitute a misuse or abuse.’

Limited though they are, to date the CRA has generally made positive comments in connection with bail-out freezes,
which are designed to permit the freezor to be a discretionary beneficiary of the family trust,’ and in connection with
refreeze transactions,” which usually involve making downward adjustments to the value of frozen shares where the
frozen corporation itself has significantly decreased in value. Unfortunately, the CRA’s comments have been less
definitive than one might wish and are clearly open to being revisited depending on the facts. Having said that,
anecdotally at least, bail-out freezes and refreezes appear to have become very common — one might even say plain
vanilla planning — so it is hoped that the CRA will continue to be supportive of these practices.

Nonetheless, the CRA’s views on the GAAR and the jurisprudence in connection with the GAAR continue to evolve, so
the farther one veers off the well-trodden path, the more caution one should exercise.

Other Issues to Keep in Mind

This series of articles has only touched the surface of some of the major issues that planners must keep in mind when
implementing estate freezes — there are many others.

For example, planners will certainly also need to be aware of:
e family law issues, which differ from province to province;

* issues that may affect the status of a corporation’s shares as qualifying small business corporation shares eligible for
the capital gains exemption;'

® potential issues relating to “taxable preferred shares” and “short-term preferred shares”;'® and

® issues that may affect freezes due to the mobility of beneficiaries of trusts, an issue that has become much more
common with my clients, I've noticed, particularly in connection with beneficiaries who emigrate to the United
States or who are Canadian residents but have US citizenship or green cards.

Notes:

T Unless otherwise noted, all statutory references are to the Act.

2 For example, see subsection 129(6).

3 As these terms are defined in subsection 125(7).

4 See subsections 125(2)(5).

5 See subsections 127(10.2)-(10.6).

6 See subsections 191.1(2)—(6).

7 See Division C of the Taxation Act, 2007, S.O. 2007, c. 11, Schedule A, as amended.
8 A reference to a frozen corporation is intended to include a reference to an associated frozen corporate group of corporations.
% See, in particular, paragraph 10 of Information Circular 88-2.

10 gee Question 22 of the 1990 Revenue Canada Round Table.

1 See CRA Document No. 2000-0050983, dated August 1, 2001,

12 See section 110.6.

13 As these terms are defined in section 248 and applied in Parts V.1 and V1.1 of the Act.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


